STATE OF CALIFORNIA

THE DIGITAL INFRASTRUCTURE AND 
VIDEO COMPETITION ACT OF 2006

[AB 2987]
This Act was adopted by the California Legislature in August 2006 and signed by Governor Schwarzenegger on September 29, 2006.  The Act amends the California Public Utilities Code by adding Division 2.5 commencing with Section 5800, and also amends Section 107.7 of the Revenue and Taxation Code.  The Act is effective January 1, 2007.

PURPOSE
The primary purpose of the Act is to create a streamlined process for granting franchises to providers of video service.  In this process, video service franchises are to be granted by the State rather than the local city or county.  The State franchising process will be administered by the California Public Utilities Commission. [5840]

STATE FRANCHISES
The CPUC shall commence accepting applications for a State franchise no later than April 1, 2007.  The CPUC will have 30 days to determine whether the application for the franchise is complete.  Upon a determination that the application is complete (or the expiration of the 30-day period), a state franchise shall be issued before the 14th day after that finding. [5840(g) and (h)]

After January 1, 2008, any entity seeking to provide video service in the State in an area where a franchise has not already been issued is required to obtain a State franchise by submitting an application to the CPUC.  [5840(c)]

Prior to offering video service in a local entity’s jurisdiction, a State franchise holder shall notify the local entity that the video service provider will provide video service in the local entity’s jurisdiction.  The notice shall be given at least 10 days, but no more than 60 days, before the video service provider begins to offer service. [5840(n)]

A state franchise shall be valid for 10 years.  Renewal shall be consistent with federal law and regulations.  Renewals shall be for 10 years. [5850] 
EXISTING FRANCHISES
When an incumbent cable operator is providing service under an expired franchise or a franchise that expires before January 2, 2008, the local entity may extend that franchise on the same terms and conditions through January 2, 2008.  A State franchise issued to any incumbent operator will not become operative prior to January 2, 2008. [5930(b)]

Any video service provider that currently holds a franchise with a local franchising entity is entitled to abrogate its local franchise agreement and seek a state franchise upon meeting any one of the following conditions: [5840(o)]

· The expiration, prior to any renewal or extension of its local franchise.

· A mutually agreed upon date by the parties.

· When a video service provider holding a state franchise provides the required notice to the local jurisdiction that it intends to initiate providing service in all or part of the jurisdiction.  The notice is to be provided at least 10 days, but no more than 60 days, before the video service provider begins to offer service. 

Upon receipt of a service notice by a State franchise holder, the local entity may require all incumbent operators to seek a State franchise and shall terminate the local franchise when the State franchise is issued. [5930(c)]

FRANCHISE TRANSFERS
Subject to the notice requirements of this division, a State franchise may be transferred to any successor in interest provided that the transferee first submits all of the information required by Section 5840 of a franchise applicant. [5840(l)]

As a condition of receiving a State franchise, the CPUC shall require a franchise holder to notify the CPUC and any applicable local entity within 14 days of any change of ownership or control, change of legal name, change of principal business address, transfer to a successor in interest, the termination of any State franchise or a change in one or more service areas. [5840(m)]
A State franchise may be transferred provided that the transferee agrees that any collective bargaining agreement shall continue to be honored during the duration of the franchise unless otherwise limited by its terms or by law. [5970(b)]

FRANCHISE FEE
A State franchise fee of 5% of annual gross revenue is established as a rent or toll for use of the public rights-of-way, unless the local entity adopts an ordinance setting the amount at less than 5% or the percentage applied by the local entity to the incumbent cable operator, whichever is less.  [5840(q)]

The obligation to remit a franchise fee begins immediately upon provision of video service, however the remittance shall not be due until the time of the first quarterly payment that is at least 180 days after the provision began.  No fee shall become due unless the local entity provides documentation to the State franchise holder supporting the percentage paid by the incumbent operator.  The fee may be used by the local entity for any lawful purpose.  [5860(a)]

Gross revenues are defined to include:  All revenue, determined in accordance with Generally Accepted Accounting Principles (GAAP), derived from the operation of the network to provide cable or video service.  This includes all charges billed to customers for video service (programming, equipment rentals, late fees, insufficient fund fees), franchise fees that are passed through to subscribers, commissions from home shopping channels and a pro rata portion of advertising revenue. [5860(d)]

Gross revenues exclude:  Amounts not received even if billed, revenues received by an affiliate or other person in exchange for supplying goods or services used by the franchise holder; revenue from non-cable or non-video services, revenue paid by subscribers to home shopping or similar networks for the sale of merchandise (not the commission to the franchise holder); revenue from the sale of cable or video services for resale where the reseller is required to collect a franchise fee; revenues billed for taxes, fees or surcharges; revenue from the sale of capital assets or surplus equipment; revenue from directory or Internet advertising; revenue received as reimbursement from programmers of specific, identifiable marketing costs; and security deposits. [5860(e)]

In the case of a video service that is bundled or integrated functionally with other services, capabilities or applications, the State franchise fee shall be applied only to the gross revenue attributable to video service.  Where the services are bundled, gross revenues shall be determined based on an equal allocation of the package discount.  If the State franchise holder does not offer any component of the bundled package separately, the franchise holder shall declare a stated retail value for each component based on reasonable comparable prices for the product for the purpose of determining franchise fees based on the package discount allocation.  [5860(f)]

The State franchise fee shall be remitted to the local entity quarterly, within 45 days after the end of the quarter for that calendar quarter.  Each payment shall be accompanied by summary explaining the basis for the calculation.  If the holder does not pay the fee when due, the holder shall pay a late payment equal to the highest prime lending rate during the delinquency period plus one percent.  [5860(h)]
A local entity may examine (audit) the franchise fees paid not more than once annually.  If the examination shows that the franchise holder has underpaid franchise fees by more than 5%, the franchise holder shall pay all reasonable and actual costs of the examination.  The State franchise holder shall keep all business records reflecting gross revenues for at least four years.  Any claims of improper payment by the local entity must be made within three years and 45 days of the end of the quarter for which compensation is remitted, or three years from the date of remittance, whichever is later.  In the event of a dispute, either party may bring an action in a court of competent jurisdiction.  [5860(i)]

The State franchise holder may identify and collect the amount of the State franchise fee as a separate line item on the regular bill of each subscriber.  [5860(j)]

PUBLIC, EDUCATIONAL AND GOVERNMENTAL (PEG) PROVISIONS
The holder of a State franchise shall designate a significant amount of capacity to allow the provision of the same number of Public, Educational and Governmental (PEG) channels as are activated by the incumbent operator as of January 1, 2007.  A PEG channel is deemed to be activated if it is used for PEG programming within the municipality for at least eight hours per day.  The State franchise holder will have three months from the date requested to designate the PEG channels, unless technically infeasible. [5870(a)]

The PEG channels shall be used only for noncommercial purposes although advertising or sponsorship recognition for the purpose of PEG related activities is permitted.  The channels shall be carried on the basic service tier and shall be the same numbers used by the incumbent operator unless prohibited by Federal law. The channel numbers shall not be changed without the agreement of the local entity.   [5870(b)]

If fewer than three PEG channels are activated as of January 1, 2007, the local entity may request the holder of a State franchise to designate not more than a total of three PEG channels.  The State franchise holder shall have three months from the date of the request to designate the capacity.  However, the three months shall be tolled during any period where the provision of the PEG channel capacity is technically infeasible, including any failure or delay by the incumbent cable operator to make adequate interconnection available. [5870(c)]

An additional channel (up to the three) may be provided when the nonduplicated locally produced video programming on a given channel exceeds 56 hours per week as measured on a quarterly basis. [5870(d)]

A channel that is not utilized for at least eight hours of programming per day may be programmed by the State franchise holder.  [5870(e)]

The local entity is responsible for ensuring that all PEG programming is provided to the franchise holder in a manner or form that is compatible with the holder’s network, or in a form that is standard in the industry.  If the State franchise holder is required to change the form of the transmission, the local entity shall permit the franchise holder to do so in a manner that is most economical to the franchise holder.  The PEG capacity shall be of similar quality and functionality to that offered by commercial channels on the lowest cost tier of service unless the signal is provided to the holder at a lower quality or with less functionality. [5870(g)]

Where technically feasible, the holder of a state franchise and an incumbent operator shall negotiate in good faith to interconnect their networks for the purpose of providing PEG programming.  If a State franchise holder and an incumbent cable operator cannot reach a mutually acceptable interconnection agreement, the local entity may require the incumbent cable operator to allow the State franchise holder to interconnect to its network at a technically feasible location.  The cost of any interconnection shall be borne by the holder requesting the interconnection, unless otherwise agreed to by the parties. [5870(h)]
In addition to the PEG channels, the State franchise holder shall reserve, designate, and, upon request, activate a channel for carriage of state public affairs programming administered by the State.  [5870(j)]

All obligations to support PEG and institutional networks and to provide cable services to community buildings contained in a locally issued franchise existing on December 31, 2006 shall continue until the local franchise expires, or until the term of the franchise would have expired if the agreement has been abrogated, or until January 1, 2009, whichever is later. [5870(k)]

After January 1, 2007, if the incumbent operator has existing obligations to pay for the ongoing costs for PEG and institutional networks, the costs shall be divided among all cable or video providers on a pro rata subscriber basis. [5870(l)]

All video service providers shall be subject to the same requirements for recurring payments for support of PEG and institutional networks. [5870(l)]

All fees shall be remitted quarterly, within 45 days of the end of the quarter. [5870(m)]

A local entity may adopt an ordinance to establish a fee that would become effective subsequent to the expiration of any fee imposed by the incumbent operator’s franchise.  If no such fee exists, the local entity may adopt a fee at any time, not to exceed 1% of gross revenues.  If, on December 31, 2006, a local entity is imposing a PEG fee in excess of 1%, that entity may (by ordinance) establish a fee no greater than that amount, but not more than 3% to support PEG. [5870(n)]

PEG fees may be recovered by a State franchise holder as a separate line item on subscriber bills. [5870(o)]

EMERGENCY ALERT SYSTEM (EAS)
State franchise holders shall comply with the Emergency Alert System requirements of the Federal Communications Commission.  Any provision in a locally issued franchise authorizing local entities to provide local emergency notifications shall remain in effect, and shall apply to all holders of a State-issued franchise in the same local area, for the duration of the locally issued franchise, until the term of the franchise would have expired if abrogated, or until January 1, 2009, whichever is later. [5880]

RIGHT-OF-WAY MANAGEMENT
The local entity shall allow the holder of a State franchise to install, construct and maintain a network within the public rights-of-way under the same time, place and manner as the provisions governing telephone corporations, including, but not limited to PUC Section 7901.1. [5885(a)]

Nothing shall be construed to change existing law regarding the permitting process or compliance with the California Environmental Quality Act (CEQA). [5885(b)]

A local entity shall either approve or deny an application from a State franchise holder for an encroachment permit within 60 days of receiving a completed application, unless otherwise mutually agreed to by the parties.  If an application for an encroachment permit is denied, the applicant shall be furnished a detailed explanation of the reason for the denial.  The local entity shall adopt regulations for an applicant to appeal the denial of an encroachment permit application issued by a department of the local entity to the governing body of the local entity.  [5885(c)]

DISCRIMINATION
A State franchise holder may not discriminate or deny access to any group of potential residential subscribers because of the income of the residents in the local area in which the group resides.  State franchise holders with more than 1,000,000 telephone customers in California satisfy the nondiscrimination requirement if all of the following are met: [5890]

· Within three years after it begins providing service, at least 25% of the households with access to service are low income.


· Within five years after it begins providing service and continuing thereafter, at least 30% of the households with access to service are low income.


· Providing free service to community centers at a ratio of one community center for every 10,000 video customers.  A community center is any facility that has qualified for the California Teleconnect Fund.  Inside wiring at each center is not the responsibility of the franchise holder.

A “low income household” is one where the annual household income is less than $35,000 based on United States Census Bureau estimates adjusted annually to reflect rates of change and distribution through January 1, 2007. [5890(j)]

DEPLOYMENT OF FACILITIES (BUILD-OUT)
For State franchise holders with more than 1,000,000 telephone customers in California, either of the following shall apply: [5890(e)]

· If the holder is predominately deploying fiber optic facilities to the customer’s premise (i.e., Verizon), the holder shall provide access to its video service to at least 25% of the customer households in its telephone service area within two years after it begins providing video service, and 40% of those households within five years. 


· If the holder is not predominately deploying fiber optic facilities to the customer’s premise (i.e., at&t), the holder shall provide access to its video service to at least 35% of the customer households in its telephone service area within three years after it begins providing video service, and 50% of those households within five years. 


A State franchise holder shall not be obligated to meet the requirements indicated above until two years after at least 30% of the households with access to the video service subscribe to the service for six consecutive months. [5890(e)(3)]

If 30% of households with access to the holder’s video service have not subscribed the service for six consecutive months within three years after it begins providing video service, the State franchise holder may submit validating documentation to the CPUC.  If the CPUC finds that the documentation validates the franchise holder’s claim, the CPUC shall permit a delay in the 40% and 50% five year service area requirements. [5890(e)(4)]

After two years of providing service, the State franchise holder may apply to the CPUC for an extension to meet the nondiscrimination and facility deployment requirements.  Factors are detailed for the CPUC to consider in its review and determination.  An extension may be granted only if the holder has made substantial and continuous effort to meet the requirements. [5890(f)]

Local governments may bring complaints to the CPUC that a franchise holder is not offering video service as required. [5890(g)]

Nothing in these provisions shall be construed to require a State franchise holder to provide video service outside of its wireline footprint or to match the existing cable franchise territory of any cable provider. [5890(k)]

CUSTOMER SERVICE STANDARDS
The State franchise holder shall comply with the provisions of California Government Code sections 53055, 53055.1 and 53088.2 and any other customer service standards pertaining to the provision of video service established by Federal law or regulation.  The State franchise holder also shall comply with provisions of Section 637.5 of the Penal Code and 47 U.S.C. 551 et seq. [5900(a) and (b)]

The local entity shall enforce all customer service and protection standards with respect to complaints received from local residents, but it may not adopt or seek to enforce additional customer service or other performance standards under any other authority or provision of law. [5900(c)]

The local entity may adopt a schedule of provisions for any material breach of the customer service standards that is within the reasonable control of the State franchise holder.  No monetary damages may be imposed prior to January 1, 2007.  Damages shall not exceed $500 for each day of material breach not to exceed $1,500 for each occurrence of a material breach.  If a subsequent material breach occurs within 12 months, the penalties may be increased to $1,000 per day, not to exceed $3,000.  If a third or further material breach occurs within those same 12 months, and the local entity has provided notice and a fine or penalty has been assessed, the penalties may be increased to $2,500 for each day of material breach, not to exceed $7,500. [5900(d)]

The local entity must provide written notice and at least 30 days from the receipt of the notice to cure the specified material breach. [5900(e)]

One half of any penalty provided to the local entity shall be submitted by the local entity to the Digital Divide Account established in Section 280.5 of the Public Utilities Code. [5900(g)]

Any interested party may seek judicial review of a decision of the local entity in a court of competent jurisdiction.  The court shall conduct a de novo review of any issues presented. [5900(h)]

For the purposes of this section, “material breach” means any substantial and repeated failure of a video service provider to comply with service quality and other standards specified in 5900(a).  [5900(j)]

CUSTOMER ADVOCACY
The Division of Ratepayer Advocates shall have the authority to advocate on behalf of video customers regarding franchise renewal and enforcement of the requirements for facility deployment (build-out), customer service requirements, privacy standards and a freeze on basic telephone service through January 1, 2009 (see “Telephone Rates” below). [5900(k)]

BACKGROUND CHECKS
The State franchise holder shall perform background checks of applicants for employment, including those hired under personal service contracts, independent contractors and their employees and vendors and their employees. [5910]

EMPLOYMENT REPORTS
A State franchise holder with more than 750 employees in California shall annually report to the CPUC on its employment and hiring.  The CPUC shall annually report to the California Legislature the information provided by the State franchise holders. [5920]

STIPULATION AND CONSENT JUDGMENT
Any franchise currently subject to a stipulation and consent judgment executed by the parties shall not abrogate the existing franchise prior to July 1, 2014 (applies only to Santa Cruz). [5930(a)]

TELEPHONE RATES
The holder of a State franchise that also provides stand-alone residential, primary line, basic telephone services shall not increase the phone rate to finance the costs of video service network deployment. [5940]

The CPUC shall not permit a telephone corporation to increase the rates for residential, primary line, basic telephone service above the rate as of July 1, 2006 until January 1, 2009, unless that telephone corporation is regulated under rate of return regulation.  Increases in bundled rates may be authorized by the CPUC. [5950]

REPORTS TO THE CPUC
No later than April 1, 2008 and annually no later than April 1 thereafter every holder of a State franchise shall provide reports to the CPUC on households served and able to receive service for broadband, video and low income.  By no later than each July 1 following the report date, the CPUC shall report to the Legislature and Governor a report that includes aggregated information based on the reports received from the franchise holders. [5960]

REVENUE AND TAXATION CODE
The Revenue and Taxation Code is amended with regard to provision for valuing possessory interest in real property created by the placement of facilities in the rights-of-way (a “cable possessory interest” or a “video possessory interest”). [Section 4, 107.7 of the Revenue and Taxation Code]

Notes:

5840(o)(3) refers to a notice required pursuant to subdivision (m) that probably should be (n)

5870(h) refers to late payment equal to the highest prime lending rate plus one percent.  The incremental add-on probably should be one percentage point (or 100 basis points).

5870(n) refers to the expiration of any fee imposed pursuant to paragraph (2) of subdivision (l).  This reference appears incorrect.

5870(n) contains provisions addressing the circumstance where a local entity has no PEG support fee or a fee of 1% to 3% of gross revenues, but not where a fee may be between zero and 1%.  The language is unclear as to whether an existing fixed dollar amount per subscriber may be converted to an equivalent percentage.

5880 refers to termination pursuant to 5840(m) that probably should be (o).

5900(d) indicates that no monetary penalties for customer service violations may be imposed prior to January 1, 2007, which is at least 5.5 months prior to the award of the first State franchise.

Possible Action Items:

5840(q)(1) 

If there is no incumbent operator or upon expiration of the incumbent cable operator’s franchise, the amount of the State franchise fee shall be 5% of gross revenues unless the local entity adopts an ordinance setting the amount of the franchise fee at less than 5%.

5860(a)

In order to receive a franchise fee from a State franchise holder the local entity must provide documentation to the State franchise holder supporting the percentage paid by the incumbent cable operator serving the local area.

5870(n)

If on December 31, 2006, a local entity is imposing a separate fee to support PEG channel facilities that is in excess of 1%, that entity may, by ordinance, establish a fee no greater than that separate fee, and in no event greater than 3%, to support PEG activities.

5885(c)(4)

The local entity shall adopt regulations prescribing procedures for an applicant to appeal the denial of an encroachment permit application issued by a department of the local entity to the governing body of the local entity.

5900(d)

The local entity shall, by ordinance or resolution, provide a schedule of penalties for any material breach by a holder of a state franchise of customer service standards permitted to be enforced by the local entity.

5930(b)

When an incumbent cable operator is providing service under an expired franchise or a franchise that expires before January 2, 2008, the local entity may extend that franchise on the same terms and conditions through January 2, 2008.
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